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Parole Board Hearings:
law and practice

by Hamish Arnott and Simon Creighton

All prisoners serving life sentences and all prisoners recalled to
custody from parole licences are entitled to oral hearings in front of the
Parole Board to determine their release from custody. As there are now
nearly 6,000 prisoners serving life sentences and many more recalled
from other sentences each year, there is an ever-increasing demand
for advice and representation on practice and procedure before the
Parole Board. The recognition of the Parole Board as a court for these
purposes has led to greater complexity and formality in the procedures
it adopts. The law has developed in an ad hoc fashion over the past

15 years, with many of the most important developments arising

from decisions made by the European Court of Human Rights. Until
now, there has not been a single book which draws together all of the
relevant case-law and statutory material, providing a comprehensive
guide to practice and procedure at parole hearings.

Contents include:
B Whichsentences attract oral hearings?

B Outline of the structure of life/indeterminate sentences (sentence
planning, progression through the prison estate and internal reviews)

Guide to offending-behaviour work in prison (accredited courses,
non-accredited courses, therapeutic prisons and DSPDs)

Prisoners who maintain theirinnocence
Parole Board rules

Pre-hearing procedures and deferrals
Preparing for a hearing

Conducting a hearing

Decisions and legal challenges

Public funding

Authors

Hamish Arnott and Simon Creighton are solicitors at Bhatt Murphy. They
specialise in prison law with particular emphasis on life sentences and
parole. They are co-authors of Prisoners & the Law (Tottel), Liberty's Guide
to Your Rights (Liberty) and write the regular prison law update in Legal
Action (LAG).

January 2006 m Pb1903307422 m c300pp m c£24

To order see page 39 or contact LAG Books:
Tel: 020 7833 7424 Fax: 020 7837 6094

E-mail: books@lag.org.uk
www.lag.org.uk

books
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A real voice for victims?

ichael Howard maynotbe
M muchmissedasleader of the

Conservative party, buthe will
leave oneenduring,ifambiguous,
legacy. When he introduced the 1996
Victim’s Charter, the then Home
Secretarysaid thatthere wasaneed to
redresstheimbalanceinthe criminal
justice system towards the victim. This
phrase, or somethinglikeit,has come
tobeusedasthejustification forjust
aboutevery piece of criminaljustice
legislation and policyinitiative ever
since.

Andsoitiswiththelatestgovernment
plansto give bereaved relatives of
murder and manslaughtervictimsasay
incriminal proceedings, setoutin the
consultation paper Hearingtherelatives
of murder and manslaughtervictims
(see October 2005 Legal Action 4).

The ‘vision’ of the government, writes
Lord Falconer, the Secretary of State

for Constitutional Affairs, hasbeento
rebalance the criminaljustice systemin
orderto placevictims and witnesses at
its centre,and now ‘wewantto...letthe
voice of the victim beheard’.

Infact, the proposals now out for
consultation are rather more limited
inscope, althoughitis clearthat, if
successful, the pilot scheme will be
extended tovictims of other crimes. In
essence, the objectiveis straightforward
enough —to enable bereaved relatives
of murder and manslaughter victims,
ifthey sowish, tomakea personal
statementin courtbefore the defendant
issentenced. Whilerelatives would
beentitled to do this on their own, the
governmentrecognises that many, if
notmost, would find thisa challenging
and traumatic experience. Therefore,
the paper proposes thatrelatives should
beabletoinstructa publiclyfunded
advocate to provide advice, assist with
pre-trial processes, and to help them
make their statementin court.

However, asthe government
recognises, the apparently simpleaim
involvesahostof practical difficulties.
Twoimmediate problems are who
counts asarelative, and how manywill
beentitled to make a statement? These
areespecially acute questions where,
asissooftenthe case, thevictim was
knownto, orinarelationship with, the
personwhokilled him/her. Andhow
aredeathsresulting from family feuds
organglandkillings going to fitinto the
scheme? Anotherkey concerniswho
may be appointed as avictim’s advocate?
The paper says thatadvocates could be
lay people orlawyersand, inthe case
ofthelatter, it proposes the creation of

aspecialistpanel. Strangely, no form
of qualification or panelis considered
tobenecessary for lay advocates even
though the person chosen byarelative
may be completely unprepared for—and
unsuited to—therole, and could actually
makethe bereaved relative’s experience
worse. Indeed, in some cases, itis
conceivable thatarelative could be
placed under pressure toappointa
friend of the defendantasan advocate.
Many otherimportantquestionsare
stillto be answered. Whatroles should
relatives and theiradvocates be able to
playin pre-trial proceedings such as
bailhearings, decisions to downgrade
chargesortodiscontinue proceedings,
andtrial managementdecisions?
How should disagreement on the facts
bedealtwith, and should defendants
be given therightto cross-examinea
relative where thereisafundamental
disagreementthat could impacton
the decisions made? And atwhatstage
should relatives’ advocates become
involved? The consultation paper
solicits views on these difficultissues,
butthereislittle evidence thatthey have
beenadequately thought through.
Mostworryingis the factthatsome
of themostimportantquestions are
notraisedin the consultation paper.
Themostpressingis whatisthe
purposeof giving victims’ relatives
a ‘voice’? If the governmentintends
relatives’ statements to affectdecisions
—especially sentences —where does
thatleavethe principle thatsentencing
should berational, consistentand based
on culpability? If, on the other hand,
the purposeis simply cathartic—unless
the processiscarefullymanagedand
relatives are fullyinformed — they
arelikelyto have their expectations
raised, onlyto be dashed when they
perceive thattheir statementhas made
nodifference. If statementsareto
beinstrumental, willjudges have to
explain whetherand how they have
taken themintoaccountin determining
sentence? Ifajudge explainsthata
statementhas had no or onlylimited
impact, therelatives concerned are
likely to feel victimised all over again.
And, finally, since the paper suggests
thatstate funding will be available
forrelatives’ advocates, how much s
thisinitiative likely to costand will
thecivillegalaid budget, once again,
bearthe bruntofyetanother uncosted
criminaljustice policy? LAG believes
thatvictims and theirrelatives should
be treated with respect, butavoiding the
really difficultquestions can onlylead to
further grieffor the bereaved.
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DCA white paper aims to
‘put consumers first’

Thelatestwhite paper from the
Department for Constitutional
Affairs, entitled The future of
legal services: putting consumers
first,aims tomoderniselegal
servicesand make them more
responsive to the demands

of the market place and of
consumers. The white paper,
which sets out proposals for
theregulatory reform oflegal
servicesin England and Wales,
follows recommendations
made by Sir David Clementi
inhisreview oflegal services
publishedin 2004.

The proposalsin The future of

legal serviceswill:

m setupan Officefor Legal

Complaints toinvestigate
complaintsindependently;
m setupaLegal Services Board
toregulatelegal services;and
m enabledifferentkindsof
lawyers and non-lawyers to
work together onan equal
footing to providelegaland
otherservices.

The Secretary of State
for Constitutional Affairs
and Lord Chancellor, Lord
Falconer, said: “Weneed to
reformthelegal services
marketto putconsumers first.
Legal servicesare crucialto
people’s ability to access justice
forall. Consumersneedand
deservelegal services which

are efficient, effective and
economic. Our proposals will
help deliver that.’

Atthe sametime, the
governmentalsoannounced
that, later thisyear, itwould be
introducinga Compensation
Billto provide for the regulation
of claims management
companies.

Inresponseto the white
paper, Richard Miller,
director of the Legal Aid
Practitioners Group (LAPG),
commented: “The LAPG has
always been concerned to
ensurethattheneeds oflegal
aid clients arekeptfirmly
inmind when devising the

regulatory structure for the
legal profession. ... Overall, it
appearsthatthe government
hasacknowledged many of
thelegitimate concerns that
have been expressed astothe
risks consumers face fromtoo
greataliberalisation of thelegal
services market. We willneed
to study the detail more closely
tosee whether the solutions
proposed will be effectivein
protecting consumers.’

The future of legal services: putting
consumers firstis available at:
www.dca.gov.uk/legalsys/folwp.
pdf.

‘Major changes to appealsin
Immigration Bill’ warns ILPA

The Immigration Law
Practitioners’ Association
(ILPA)isanxioustoinform
agencies and individuals about
the changes toimmigration
appealsinthe current
Immigration, Asylumand
Nationality Bill. The proposed
changesaresignificant. People
who arerefused visastocome
tothe UK, forexample, as
fiancé(e)s, carers, students,
work permitholders, or
business people, willnolonger
havearightofappealiftheyare
refused entry clearance.

The changeswillalso affect
peoplewithleavetoremainin
the UK. Atpresent, students,
family members or work permit
holders, who arerefused an
extension of stay in the UK,
havearightofappealagainst
therefusaland mayremain
inthe UKwhile thatappealis
beingheard. About one-third
ofthese appeals are successful
—ie,saysILPA, one-third of the
Home Office’srefusal decisions
arewrong.

The bill will prevent people
fromappealing whiletheyare
inthe UK, and a person whois

refused permission to stay must
leave the countryimmediately.
ILPA also considers that
applicants appealing from
abroad have farless chance

of winningtheirappeals.

The Home Office will be
represented atappeal hearings,
butapplicants will be unable
toattend the hearingto give
evidence.

Thebill’s provisions will also
havethe effectof criminalising
all people refused extensions
of stayin the UK. These people
willbein the UKlawfully,
butoncetheyarerefusedan
extension of stay they may be
detained and removed. If they
donotleave the UK, theywill
be deemed to be committing
acriminal offence and may
bearrested bya police officer
orimmigration officerand, if
convicted, may bejailed forup
tosixmonths.

Rick Scannell, chair
of ILPA, said: ‘Thisisnot
“streamlining” theappeal
systemas the government
claims. Itis subvertingand
stacking theappeal system. The
changeswill affectthe families,

livelihoods and careers of
lawfulimmigrantsand disrupt
the workings of educational
institutions and businesses by
torced departures. ILPA urges
readerstomakerepresentations
and challenge the proposals.’

Forfurtherinformation, briefings
and updates on the Immigration,
Asylum and Nationality Bill, see the
ILPA website at: www.ilpa.org.uk or
e-mail: alison.harvey@ilpa.org.uk.

Baroness Usha Prashar will be
the first chair of the Judicial
Appointments Commission when
itbegins its work in April 2006.

Roof celebrates 30th

anniversary

Shelter’s housing magazine,
Roof, celebrated thelandmark
date ofits 30th birthdayin
October 2005. Bornin the
growing economic crisis of the
late 1970s, Roof foughthard to
stop theloss of publicmoney on
housingafter the International
Monetary Fund disaster. As
rightto buy was introduced
inthe 1980s, themagazine
campaigned to show how the
sale of publichousingtothe

private sector wasincreasing
theuse of poor quality bed

and breakfasthotels. In recent
years, its “‘Who’s counting?’
campaign successfullylobbied
for governmenttorecord the
number of people evicted from
socialhousing.

LAG wishes Roof wellin
futuredecades; atatime of
record homelessness, theneed
forinformed and passionate
debateisasstrongasever.



November 2005 | Legal Action | 5

‘Anger and frustration’ expressed
at LAPG annual conference

Despite muchlively debate, it
was hard to escape the mood
of pessimism amonglegal aid
practitioners as theylooked
tothe futureatthisyear’s
Legal Aid Practitioners Group
(LAPG) conference, ‘Quality
matters’. LAPG’sdirector,
Richard Miller, reflected this
moodinhis closing speech.
He spoke ofhis angerand
frustration at,amongother
things, the ‘sheer volume

of newideas comingout
ofthe LSC[Legal Services
Commission].... Perhaps

the commission should be

concentrating on doing fewer
thingsbetter’,and ‘the excesses
ofthe Home Office...and the
stubbornness of the Treasury’
when faced with a steady
declinein numbers forlegal
aid contracts, matter startsand
solicitors.

Keynote speakersatthe
conference, which was held,
in Birmingham, in October,
included Bridget Prentice,
the minister forlegal aid atthe
Department for Constitutional
Affairs(DCA), and Professor
Avrom Sherr, the principal
architectof quality assurance

forlegal aid lawyers and peer
reviews. Bridget Prentice
spoke of theneed foralegalaid
system thatis fairtoclients, the
taxpayer and practitioners. She
referred to the commitments
madebythe DCAintheJuly
2005 papet, A fairer deal for
legalaid, and to the need to
modernise thelegal aid system,
particularlytotarget support
forthose mostinneed.

Forfurtherinformation about LAPG
visit: www.lapg.co.uk.

Law Society’s scheme
helps budding lawyers

Twelve young prospective
solicitors, who have had to
overcome problems such as
disability, illness or difficult
family circumstances, will
eitherreceive free places on the
Legal Practice Course or grants
forlegal courses under the
Law Society’s Diversity Access
Scheme. The schemeaims
tohelptalented, committed
people overcome obstacles to
becominga solicitor.
Thewinners, who received
theirawardsin October, in
London, from Bridget Prentice,

parliamentaryunder-secretary
of state atthe Department for
Constitutional Affairs, include
Akalikai Sivarajah whowas
bornin SriLankaandhas
brittle bone diseaseandisa
wheelchairuser. Shehadno
formal educationin SriLanka
andtaughtherselftoreadatan
earlyage. She cameto London
aged 16 with her father (her
motherhad died when she was
three) but, sadly, her father
alsodied, leaving Akalikai
tomanageher personal care
and education alone. Akalikai

LAG annual lecture 2005

Places may still be available
for LAG’s annual lecture

event: Accuser or inquisitor

—in pursuit of truth? by
the Hon Mrs Justice Dobbs
DBE, which is taking place
in London on Tuesday 22
November 2005 at 6 pm.

Tel: 020 78332931
LAG is grateful to the

College of Law for
supporting this event.

hasmanagedtoread foralaw
degreeafter only eightyears of
formal education and without
any parental support.

The other winners of the
Diversity Access Scheme
awardsare:

m Juliette Frangos;

m Luisa Volpe;

m Amanda Springall-Rogers;
m Michael Jackman;

m NiaomiRoberts;

m Rashid Warsame;

IN BRIEF

The transfer to Lord Phillips,
the new Lord Chief Justice,
of judicial functions from the
Lord Chancellor under the
Constitutional Reform Act 2005
takes effectin April 2006.

The Lord Chief Justice’s new
responsibilities will be:
m torepresent the views of
the judiciary of England and
Wales to parliament, to the Lord
Chancellor and to ministers of
the Crown;
m to provide appropriate
arrangements for the welfare,
training and guidance of the
judiciary of England and Wales
within the resources made
available by the Lord Chancellor;
and
m to manage the deployment
of the judiciary of England and
Wales and the allocation of work
within the courts.

m KarenCronin;
m Nihar Punj;
m Obiageli Omu.

There werealsoawards totwo
winners who wished to remain
anonymous.

The deadline for Diversity
Access Scheme scholarship
applications forthe 2005/6
academicyear has now passed.
The application process usually
beginsin Februaryeachyear.

DCA reveals plans to
increase court fees

The governmenthasjust
announced thatthe Courts
Serviceneedstoincrease court
fees ‘in order to meetits cost
recovery targets for this current
financialyearand beyond’. The
governmenthopestoraisean
extra £50million from fees
from civiland family court
users. The proposalsin the
consultation paper, Civiland
family court feeincreases, aim
torecover 100 per cent costs
incivil cases (other than fee
remissions and exemptions)
and, eventually, 66 per cent
costsin family cases.

The Law Society has
commented that people on low
and middleincomeswill be
hithard by the plannedrises
infamilyand civil courtfees.

The society believes thatthe
government’s proposals will
mean thatsome courtusers
will face feeincreases of 650
per centiftheyneed to goto
courttorecover debt, obtain
child contactorders and deal
with financial payments
following divorce. The society
commented that: ‘For instance,
the fee for parents wishingto
seek contact with their child
willrisefrom £30to £175.

The closing date for
responses to Civiland family
courtfeeincreasesis 18
November 2005.

The consultation paperis available at:
www.dca.gov.uk/consult/civilfam/
civilfam.pdf.
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The FOS -an
example of good

practlce”

Inits July 2004 white paperon consolidating the tribunal system, Transforming
public services: complaints, redress and tribunals, the Department for Constitutional
Affairs offered the Financial Ombudsman Service (FOS) as an example of how the
reformed tribunal service might work.! In this article, Val Reid, policy officer at the
Advice Services Alliance (ASA), asks whetherthe FOS is a model which the new

tribunal system should follow.

Resolving disputes through
compromise?

The FOS deals with disputes between two
parties to a contractual relationship. In over
half of their cases, FOS staff negotiate a
resolution through guided mediation. This
usuallyinvolves some compromise between
the parties; complainants accept a lower
level of compensation than they would have
liked in return for a free dispute resolution
service, which is quicker, more accessible
and less stressful than going to court.?

This is essentially different from most of
the complaints handled by the tribunal sys-
tem. Apart from the Employment Tribunal
Service, most tribunals deal with disputes
between an individual and the state. These
depend on asserting individual rights (to a
state benefit, for example) and ascertaining
the correctinformation on which a decision
should be based. Such disputes are rarely
amenable to compromise (see the Social
Security Commissioners, 13 January 2004,
CSDLA/606/03 for scathing criticism of a
social security tribunal’s attempt to broker
a compromise in a dispute about disability
living allowance). State agencies cannot
offer to bend or break their own rules, nor
should individuals feel under pressure to
accept half their invalidity benefit or agree
to asylum for just a few months.

Can the FOS system of guided medi-
ation be replicated in this very different
context, and would it produce fair and just
outcomes?

Accountability

Internal quality

During the last year, around 12,000 initial
complaintstothe FOS were ‘resolved’ before
being taken on as cases because relatively
junior FOS staff in the Customer Contact
Division told the complainant that the offer
of redress made by the firm was ‘reason-
able’. Over half of the cases taken on by the
FOS reached a settlement through guided
mediation.* However, the only advice most
complainants receive about whether the set-
tlement is reasonable is from FOS staff, so

complainants are heavily dependent on the
knowledge and integrity of those staff in
order to make an informed decision about
whether to settle. Concerns have also been
raised by consumer groups about the fact
that FOS staffare set targets for the number
of cases resolved, and are paid incentives if
those targets are met. Does this encourage
FOS staff to exert pressure on consumers
to agree to proposed settlements?*

External review

There is no external review of FOS settle-
ments or adjudication decisions. There is
an independent assessor, who is currently
Michael Barnes, but he will only consider
the process, not the content, of a decision.
Unlike the courtor tribunal system, there is
no public accountability or transparency to
the FOS process. Anonymous case studies
are published monthly to illustrate trends
in complaints and FOS decisions, but indi-
vidual decisions are not amenable to appeal,
review or external challenge.

Public interest - naming and
shaming

The FOS does not name and shame firms
with high numbers of complaints or firms
against which a significant proportion of
complaints are upheld. The FOS dispute
resolution process is entirely confidential.
Where codesofpracticehavebeen breached,
disciplinary matters are dealt with by the
Financial Services Authority. Is this a suf-
ficient safeguard for consumers, when the
FOS process itself is not publicly account-
able? And would this be appropriate in dis-
putes between citizen and state, where it is
in the public interest that poorly perform-
ing government departments are exposed
and better decision-making encouraged?

External incentives for avoiding
disputes

The FOS is funded partly by an annual
levy on all the firms which it covers, but
three-quarters of its funds come from
case fees paid by firms with more than two

complaints. There is, therefore, a financial
incentive on firms to avoid FOS case fees
by dealing with complaints promptly and
making reasonable settlements with dis-
satisfied users. This seems to be an import-
ant element of the ‘eco-system’ within
which the FOS operates and it is unlikely
that a tribunal service would work so well
without the same mindset, motivated by
the same financial incentives.

Conclusion

The FOS is highly visible and widely
praised, but there are legitimate questions
to be asked about the accountability and the
transparency of the FOS system. There are
also further questions to be asked about
whether this system is transferable to tri-
bunals. The current tribunal systems have
evolved for a reason: in the types of cases
they deal with there is a need for trans-
parency, expertise, independence and
accountability. FOS staff offer expertise in
different financial specialisms but to repli-
cate this in an integrated tribunal system
would be resource-hungry, and would not
produce the cost savings which are antici-
pated in the tribunal reform proposals.
Transparency and accountability are not
features of the FOS and to sacrifice these in
return for a cheaper, speedier system risks
undermining the integrity of tribunals.

1 Available at: www.dca.gov.uk/pubs/
adminjust/transformfull.pdf.

2 See September2004 Legal Action 10foran
overview of how the FOS operates.

3 FOSuserscanchoose whethertoaccepta
guided mediation settlement, orto ask for
anadjudication. Ifthey are unhappy with the
adjudicator’'sdecision, they canrequestan
ombudsman decision orchoose to take their
casetothecourts.

4 The FOS commissioned an ‘independent’
review ofthe FOSin 2004 from Elaine Kempson
etal of Bristol University — Fairand reasonable:
anassessmentofthe Financial Ombudsman
Service. Kempson found the case-handling
process ‘robustand fitforpurpose’and
compliantwith ‘principles of due and fair
process’. However, questions can be asked
aboutwhetherthereportitselfis ‘robustandfit
forpurpose’. First, its main aim was to ‘provide
ananalytical description ofthe FOS, in order
toraise awarenessand understanding ofthe
organisation’swork amongits stakeholders
....Second, Kempsoninterviewed FOS staff,
observedthe process, and audited closed
filesfrom 72 (out of over 100,000) cases;
shedid notinclude external peerreview of the
quality ofadvice and decision-making, nor
anyindependentresearchintotheviewsand
experiences of usersorfirms. The reviewis
available at: www.financial-ombudsman.org.
uk/publications/pdf/kempson-report-04.pdf.
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The case for oral

hearings

InMay 2005, the Council on Tribunals (‘the council’) issued a consultation paper,
The use and value of oral hearings in the administrative justice system, in response to
the government’s white paper on consolidating the tribunal system.! (See June 2005
Legal Action 5.) Adam Griffith, a policy officer atthe Advice Services Alliance (ASA),
outlines ASA’s concerns about the council’s proposals.?

about oral hearings and their alterna-

tives. Itasks, for example, whether oral
hearings are more or less ‘user-friendly’,
time-consuming, legalistic and daunting;
whether they increase the cost and time
spent in determining a dispute; whether
they are more ‘effective’ in various ways;
what the advantages and disadvantages of
‘adversarial procedures’ are; whether tri-
bunals should be more ‘inquisitorial’ and
what the effects of this would be. Only at
the end does it ask what the relevant prin-
ciples should be for deciding when an oral
hearing is needed.

We consider that there are clear issues
of principle in favour of oral hearings, and
clear evidence to demonstrate the import-
ance of these matters in the key tribunals
dealing with social welfare law. Approach-
ing the matter in this way avoids the risk of
following a Department for Constitutional
Affairs’ agenda that seems to be ultimately
concerned with controlling, if not reduc-
ing, the costs of the tribunal system.

The council asks a total of 22 questions

Issues of principle

Article 6(1) of the European Convention
on Human Rights provides that, in the
determination of their civil rights and
obligations, everyone is entitled to a fair
and public hearing by an independent and
impartial tribunal established by law. We
should assume that people are entitled to
an oral hearing to resolve a dispute of any
substance between themselves and the
state. At the very least, appellants must
have an opportunity to be heard, a chance
to understand the process and confidence
in the fairness of the process as a whole.?

The evidence

In two of the largest parts of the adminis-
trative justice system we have very clear evi-
dence about the different outcomes from
oral and paper hearings, and the reasons
for this.

In the case of welfare benefits appeals,
the latest statistics confirm a long-stand-
ing difference between the results of oral
and paper hearings. In the quarter ending
December 2004, 53 per cent of oral hearings
were decided in favour of the appellant, as

compared with 22 per cent of paper hear-
ings. The statistics show that the attend-
ance of the appellant (and to a lesser extent
the appellant’s representative) has a deci-
sive impact on the result of the hearing.*

The latest report by the President of
Appeal Tribunals highlights, as did previ-
ous reports, the reasons given by tribunal
chairs for allowing appeals.’ In the latest
sample of successful cases:

m The tribunal received additional evi-
dence in 63 per cent of cases;

m The tribunal formed different views of
the same evidence in 37 per cent of cases;

m The tribunal accepted evidence that the
decision-maker was not willing to accept in
23 per cent of cases;

m The tribunal formed a different view
of the medical evidence in 22 per cent of
cases; and

m The tribunal found that the medical
evidence underestimated the severity of
the appellant’s disability in 25 per cent of
cases.

The report emphasises, above all other
factors, the importance of the appellant’s
evidence in establishing the facts of the
case. This was particularly important in
appeals involving medical evidence. The
report notes a tendency among decision-
makers to disregard evidence received
from the appellant, a readiness to accept
medical testimony without comparing it to
the evidence provided by the appellant, and
an increasing disparity between the deci-
sion-maker’s and the tribunal’s views of the
medical evidence obtained.

In the case of immigration appeals,
almost identical findings were made by a
Home Office-sponsored study of the dif-
ferences between oral and paper hearings
in family visitor appeals.® Between Octo-
ber 2000 and September 2001, 73 per cent
of oral appeals were allowed as compared
with 38 per cent of paper appeals.

The ability of the appellant’s sponsor to
attend the appeal and present evidence in
person was found to be the mostinfluential
factor in explaining this difference. The
adjudicator’s finding about the sponsor’s
credibility was paramount. The sponsor
could overshadow concerns raised by the
Entry Clearance Officer in the reasons for

refusal. The sponsor could shed new light
on the original evidence or produce new
evidence: ‘The adjudicators considered
that the presence of the sponsor enabled
them to see the broader picture, to clarify
any vague or ambiguous points and to have
the arguments in the appellant’s favour
brought to their attention more persua-
sively.” The report concludes that the ability
of the sponsor to attend the hearing ‘is an
essential feature of the appellate process. It
ensures that the process is perceived to be
fair, open and independent’.?

Conclusion

In our opinion, these findings confirm that
the principle that appellants should be
entitled to an oral hearing is fully justified,
and is one that should be defended at all
costs. Onlyan oralhearing seems to provide
the opportunity for appellants to counter
the arguments raised against them prop-
erly, and to counteract the disinclination
by decision-makers to accept the truth and
validity of what they are saying. Oral hear-
ings enable the tribunal to hear and under-
stand what the appellant is saying, and to
ensure that the process ‘is perceived to be
fair, open and independent’.

1 Available at: www.council-on-tribunals.gov.
uk/files/oralhearings.pdf.

2 The ASA’sresponse tothe consultation paper
canbefound at: www.asauk.org.uk.

3 Seethecomments by Hazel Gennatthe council’s
seminaronthisissue at: www.council-on-
tribunals.gov.uk.

4 Seethe Quarterly Appeal Tribunal Statistics at:
www.dwp.gov.uk/asd/qat.asp.

5 President’s report: report by the President of
Appeal Tribunals on the standards of decision-
making by the secretary of state, 2004-2005 at:
www.appeals-service.gov.uk.

6 Verity Gelsthorpe etal, Family visitorappeals:
anevaluation ofthe decision to appeal and
disparitiesin success rates by appeal type,
Home Office Online Report26/03,June 2003
at: www.homeoffice.gov.uk/rds/pdfs2/
rdsolr2603.pdf.

7 Seenote6,p50.

8 Seenote6,pl3.
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Litigants in
person: ghosts in
the machine

Introduction

The Lord Chief Justice, Lord Phillips, recent-
ly gave a view from the very top of the judi-
ciary about litigants in person.! The story,
although not necessarily the Lord Chief
Justice himself, implies a growing number
of obsessive litigants in person clogging
up the British courts. A more cautious
reading confines Lord Phillips’ remarks to
the Court of Appeal. There are two central
points: litigants in person are increasingly
difficult and they are increasing in num-
bers. Are these two problems found in the
firstinstance courts?

Along with Mark Sefton, I was fortunate
to have been commissioned to conduct a
study for the DCA looking at issues sur-
rounding litigants in person.? We were
able to consider both these issues. We
also looked more broadly at the problems
caused by, and for, litigants in person in
civil and family cases in the county courts
and the High Court. The research studied
four courts and is based on information
from 2,432 case records, 748 case files
where there were unrepresented litigants,
24 interviews with litigants, lawyers, and
judges and eight focus groups with court
staff. What did we discover?

Numbers of litigants in person
One of the most common assertions about
litigants in person is that their numbers
are growing. In relation to first instance
courts, there is surprisingly little data to
support the assertion, though the situation
is unclear in the family courts because of a
total lack of reliable data. Our interview evi-
dence supported the view (but only on bal-
ance) that there may have been an increase
in unrepresented litigants in recent years.
Conversely, what statistical evidence
there was appeared to suggest that there
had notbeenarise. The evidence suggested
that the number of unrepresented parties
in county court trials had declined steadily
until 2001 and the proportion of unrep-
resented parties at small claims hearings

Richard Moorhead, Professor of Law at Cardiff Law School, Cardiff University, was
commissioned by the Department for Constitutional Affairs (DCA) to conduct a study
into litigants in person. In this article he summarises his findings and considers two
main questions: are litigants in person increasing in numbers and are they becoming
increasingly difficultin the firstinstance courts?

remained relatively steady. There were,
however, modest increases in the number
of unrepresented litigants at county court
trials and small claims hearings after 2001,
although more recent data suggests that
this is not indicative of an upward trend.

Vexatious litigants

We were also keen to gauge judicial and
court staff views on difficult, obsessive
or vexatious litigants in person and find
out how common they were. In fact, our
reading of files and interviews with judg-
es and court staff all pointed in the same
direction: obsessive or difficult litigants
were far from common. In the courts we
researched, there were some litigants who
made far-fetched claims or claims without
merit, fruitless applications and indulged
in abusive or unco-operative behaviour,
but they were a tiny minority. Neverthe-
less, such litigants did pose resource issues
disproportionate to their number and chal-
lenged the skills of judges and staff. Gen-
eral restrictions on court fee exemption are
sometimes proposed as a way of inhibiting
vexatious litigants. The research evidence
was clearly against this: given the low num-
bers of difficult litigants such a response
would be disproportionate.

Lack of participation

Although ‘difficult’ or ‘vexatious’ litigants
were rare, unrepresented parties in cases
were reasonably common in first instance
courts and pose significant problems for
these courts. The first problem is that so
many of them do not participate or do so
only very transiently. They are the ghosts
in the machine. This was particularly true
in county court cases (which would include
housing possessions) where over a half of
all individual defendants did not partici-
pate in their cases (and so were automati-
cally unrepresented). Even in High Court
cases, over one in five individual defend-
ants did not participate, in any way appar-
ent from the court file, in their cases. More

than one in six business defendants in the
High Court, and over one in four in the
county court, did not appear to participate
in their cases. Even in family cases, there
was asignificantminority of unrepresented
litigants who did not participate in any way
apparent from the court file. In ancillary
relief, Children Act (CA) and injunction
cases, about a third of unrepresented liti-
gants did not appear to participate. In many
ways our data suggests that, in terms of
access to justice, there is a prior problem to
the problem of non-representation, which
is the decision not to participate. From the
defendant’s perspective, this may be for
rational reasons such as having a weak case
or seeking to evade any judgment. From
another perspective, if disengagement is
for reasons of fear, inability to secure rep-
resentation, or as a strategy of avoiding
enforcement, it weakens the legitimacy of
the court process.

Another finding, which tends to contra-
dict the view that unrepresented litigants
are generally claimants out to cause trou-
ble, is that it was usually defendants and
not claimants/applicants who were unrep-
resented: this was particularly the case in
civil cases but also applied in family cases.
We suspect that patterns of representation
reflect broader issues. The high proportion
of claimants and applicants who were rep-
resented probably reflects two things: first,
would-be claimants have a choice if pre-
action negotiation fails: they can litigate or
they can ‘lump’, ie, give up on, their prob-
lem. All the research evidence suggests
many lump their problems. High levels
of representation among claimants in the
courts masks this problem. Second, pat-
terns of representation were also, we sus-
pect, strongly influenced by insurance and
the legal services industry. So, unspecified
claims show lower levels of non-representa-
tion reflecting the strong emphasis on per-
sonal injury and similar litigation where
claimants would have had the benefit of
insurance and/or ‘no win, no fee’ arrange-
ments. Such claims would also, typically,
have involved insured defendants benefit-
ing from motor and employers’ liability-
type insurance.

Ad hoc advice

What other findings from the research
may be of interest? Although many unrep-
resented litigants had some advice on, or
assistance with, their case, the evidence
suggested that this help was ad hoc: liti-
gants might have lawyer friends who they
would ask about cases, or they may have
picked up some help from a citizens advice
bureau or, perhaps, from a brief telephone
call or free interview with a solicitor. There
was little evidence of systematic, coherent
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support for such litigants. Importantly, our
analysis of files showed very little incidence
of lay represe